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Re: Comments on “Consultative Document (¥) - Assessment Methodologies for
Identifying Non-Bank Non-Insurer Global Systemicaly Important Financial
Institutions - Proposed High-Level Framework and Secific Methodologies (4
March 2015)”

The Global Pension Coalition ("Coalitioh")appreciates this opportunity to provide
comments to the Financial Stability Board (“FSBhdathe International Organization of
Securities Commissions (“lIOSCQO”) on the above-maieed consultation (the "Consultative
Document"). The Coalition represents a signifigamttion of the largest private defined benefit
and defined contribution pension plans in the UGanada and Europe, as well as, in some
instances, the companies that sponsor those pepisios. The pension plans represented by the
Coalition provide retirement benefits for over dmendred million individuals in more than a
dozen countries.

The Coalition is pleased that FSB and I0SCO aresidenng excluding pension funds
from the scope of its non-bank non-insurer (“NBNglpbal systemically important financial
institution (“G-SIFI”) methodologies. As the Cottsttive Document states:

The Coalition is comprised of the American BetsefCouncil, the Committee on Investment of Employee
Benefit Assets, the ERISA Industry Committee, Eeap Association of Paritarian Institutions, Nationa
Coordinating Committee for Multiemployer Plans, Biens Europe, and the Pension Investment Assogiafio
Canada.



Regarding the proposed exclusion of pension funds, one rationale
isthat they pose low risk to global financial stability and the wider
economy due to their long-term investment perspective. Pension
funds are in general also covered indirectly through contractual
relationships with asset managers [footnote deleted] or use of
investment funds.?

The Coalition heartily agrees and provides the centsin this letter to further explain the
rationale for excluding pension funds from the topNBNI G-SIFI methodologies.

Executive Summary

Pension plans, including those represented by taitidn, are unlike other derivatives
market participants. Pension plans exist solelyprtovide retirement security for pensioners.
Because they serve this critical function, pensionds are already among the most highly
regulated financial institutions requiring themle prudently managed according to fiduciary
standards and open and transparent in all dealifgs.a result of this heightened scrutiny,
pension funds are among the most highly creditwodhd stable of long-term “buy-side”
investors. This reputation stands in notable @sttto many other market participants that take
risks for business and competitive reasons, ans #ne viewed as higher risk and less credit-
worthy counterparties.

The Consultative Document’s proposed methodologiederstandably look past the
likelihood of a NBNI financial entity’'s failure tthe potential systemic impact that the entity’s
distress or disorderly failure could have on thebgl financial system. The process of
designating an NBNI G-SIFI, however, will be nothhimore than an academic exercise and a
waste of regulatory resources if the NBNI G-SIEelf is unlikely to fail in the first place.
Accordingly, the Coalition believes that FSB andSI@D have wisely recognized the extremely
low likelihood of a pension fund ever failing ingposing that pension funds should be excluded
from the scope of NBNI G-SIFI methodologies altdget Exhibits A, B and C summarize the
key reasons that U.S.-regulated ERISA plans, Canagension plans, and pension plans
established in European Union member states prékntif any, counterparty risk such that the
NBNI G-SIFI designation would be inappropriate.

Even if a pension fund were to undergo distress alisorderly failure, the Coalition
agrees with the Consultative Document’s assessthantthe pension fund’s failure would be
unlikely to cause a systemic disturbance due tdaig-term investment perspective of the fund.
Additionally, pension funds are less interconneced complex than other investment funds.
For example, pension funds’ use of derivativesisiarily limited to hedging those market risks
which could jeopardize a pool of beneficiariesirasnent security. Furthermore, since pension
funds are for the most part restricted in theirrbaings, they do not employ any meaningful

2 Consultative Document at 5.

3 Id.at 3, note 8.



leverage. As a result, pension funds are not ggo@ate NBNI financial entities to consider for
purposes of the G-SIFI methodologies.

Il. Pension Funds Are Unlikely to Fail
A. Pension Funds are Inherently Risk Averse

Unlike some other market participants that may tagles with derivatives for business
and competitive reasons, pension plans exist stdeprovide retirement security for pensioners
and thus do not have such business or competitotvations that might lead them to make
risky investments which could jeopardize pensionaetirement security-eg., utilize
derivatives for purposes other than hedging marlgis? Both regulators and the global
marketplace have recognized the low-risk nature pehsion funds. As then CFTC
Commissioner Scott O’'Malia stated:

Financial end-users are hedge funds, private eqtutyds,
endowments, and other financial entities that do generate
revenue from commercial activity, but take specwapositions in
the market. Retirement end-users consist of estivdose sole
obligation is to preserve capital and generate rmstuor the
retirement benefit of others. This category incldeRISA plans
and pension funds. They generally use the swapkemty hedge
the fixed income exposure associated with theirdbpartfolios
and to gain customized exposure to certain asastes.

It is noteworthy that banks and other dealers, whwduct extensive credit analyses to
protect themselves against client defaults, hawecloded that pension plans are low-risk
counterparties that do not pose material defask®ri Indeed, current practice is that dealers
rarely, if ever, require the pension funds represgiy the Coalition to post an independent
amount (.e, initial margin) to transact in the over-the-caemterivatives markets. In fact,
some pension funds represented by the Coalitiom eadlect one-way independent amounts
from their dealer counterparties for certain tratisas.

As further evidence that pension funds are inhérdess risky investment vehicles,
regulators increasingly are exempting pension pliaoma new requirements brought about in the

Although pension plans in some jurisdictions raagimes use derivatives to gain market exposwrédeacribed
above, the predominate use is for hedging purpésesome other jurisdictions, pension plans areresgly
prohibited from using derivatives to gain markep@sure.

> Remarks of CFTC Commissioner Scott O’'Malia, “Mdt-End Users Are Created Equal” (May 11, 2011),
http://cftc.gov/PressRoom/SpeechesTestimony/opaarfditml

®  Seg eg., Franzen, D. (2010), “Managing Investment RisP&fined Benefit Pension Funds,” OECD Working
Papers on Insurance and Private Pensions, No.B8PQPublishing. Franzen writes that “[tlhere imsensus
that opposite banks, pension funds do not posstarsic risk.” Id. at 22. Franzen’s statement is based in part
on the fact that private pension funds are higbgutated, they are not for-profit businesses, gahsion funds
have — at least in principal — a sponsor as guaramd protector.”ld.



past several years by financial reform legislateomed at making derivatives markets more
transparent and less risky. For example, Europsgulators have determined to exempt pension
plans in the near term from mandatory clearing ireqents’ Likewise, no capital charges are
imposed on banks for their uncleared derivativagds with pension scheme arrangeménts.

Because pension funds are risk averse by theirrenatbhey are unlikely to fail and
therefore should not be considered under the metbgies.

B. The High Regulation of Pension Funds Ensures Tird.ow-Risk Nature

As mentioned above, pension funds are among thé Imgisy regulated of participants
in global markets. The kinds of restrictions pth@n pension funds, outlined in Exhibits A, B
and C, include investment restrictions, diversiima requirements, concentration limits, and
restrictions on borrowings. This regulation ensuteg pension plans are prudently diversified,
conservatively managed, minimally leveraged, andarfcially transparent to regulators.
Furthermore, pension plan asset managers are subjebe highest fiduciary standards and
therefore face the threat of significant finangi@nalties for failure to comply with relevant
provisions of applicable law. Based on this higivel of regulation and deterrence for
mismanagement, the theoretical risk of a pensian phankruptcy is very remote. In fact, some
jurisdictions have no provisions of law that woalbw a pension plan to file for bankruptcy or
reorganization in order to avoid financial obligats to counterparti€s. And in the U.S. and
Canada, for example, even the voluntary terminadicen pension plan would not relieve the plan
of its financial obligations to counterparti¥s.

" Article 89 of Regulation (EU) No. 648/2012 of tRaropean Parliament and of the Council of 4 J2042 on
OTC derivatives, central counterparties and tragositories. Based on the European Commissiotéstla
extension, pension funds will remain exempt froondsory clearing requirements in the EU until aste
August 2017. We note, however, that in some gdtiresdictions, including the United States, pengians are
not exempt from the central clearing mand&e.7 U.S.C. § 2(h)(7). Regardless, the counterintuitesult of
this recognition in the EU is that all of an EU pmm fund’s derivatives would be counted towards th
“complexity” indicator if the proposed methodologievere applied to pension funds, despite the faat t
European regulators already have determined thagigre funds at least for the next few years dopuste
counterparty risk that is great enough to necdssitendatory clearingSee Consultative Document at 42.

8 Article 382(4)(c) and Article 482 of the Capifakquirements Regulation ((EU) No 575/2013) (theoBean
implementation of Basel Ill) states that the credifuation adjustment charge should not be appited
transactions with pension scheme arrangementsfiagdién EMIR for as long as the transitional agaments
in Article 89 of EMIR apply.

®  See Exhibits A, B, and C.

10 Seeid.



lll.  However Unlikely, the Impact of a Pension Furd Stress Scenario or Failure Would
Not be Systemic in Nature

A. Pension Funds Have a Long-Term Investment Perspgve

As noted in the Consultative Document, pension duace invested in markets for the
long term. Pension funds have obligations to anli of pensioners throughout the world that
stretch into the unforeseeable future. In ordeensure their ability to meet these obligations,
pension funds cannot make short-term bets on @tainarket trends. Rather, as one commenter
on the Consultative Document notedpension fund investments are largely made on a pre
determined periodic basis, without regard to swimgthe market one way or the other. As a
result, whether in good times or bad, pension fuprdside a crucial source of stable liquidity to
global markets and their continued participationthese markets is welcome and needed by
other market participants. Because they are highdgitworthy and liquid counterparties, with
low or practically no leverage, pension plans dbtuaeduce systemic risk through their
participation in derivatives and other markets. ad3ank of England report noted:

[Pension funds] have limited short-term liquidityeeuds [and
therefore] may be more inclined to buy and holdetssacross the
economic cycle. They may also be less subjectré&sspre to
respond to short-term market movements, or they beymore
willing and able to take advantage of market movasey buying
assets at the bottom of the cycle and selling éttdp. As such,
they might have the potential to play a stabilisiny even
countercyclical role in the financial systém.

Furthermore, unlike investors in public funds, pensfunds do not offer participation
units that are redeemable like the securities ofopan- or closed-end investment furd.
Pensioners are limited in their ability to withdrassets or cause a significant shift in the fund’s
investment strategy during times of market stredSefined benefit plans are subject to
regimented, longer-term redemption schedules keyt#dof specific retirement dates and
formulas tied to years of service and age thatgaretheir participants from 'running to the door
during a cascading financial situation. Similadgrly withdrawal tax penalties act as a deterrent
for the vast majority of pensioners who might cdesicashing out savings from a defined
contribution plan prior to the applicable retirerh@ge, even during a market downturn caused

1 See Letter from Fordham University students (AlemaBelfanti, Biestek, Godsey, Lauberth, Sarwar) at 7
(April 7, 2014),available at http://www.financialstabilityboard.org/wp-contengloads/r_140423w.pdf

12 gee “Procyclicality and structural trends in investrhatiocation by insurance companies and pensiodsiuA
Discussion Paper by the Bank of England and they€lioality Working Group” at 8 (July 20143vailable at
http://www.bankofengland.co.uk/publications/Docurtsémews/2014/dp310714.pdf

13 See  Letter from Financial Services Roundtable at 20 prA 7, 2014), available at
http://www.financialstabilityboard.org/wp-contenploads/r _140423v.pdt etter from Institute of International
Finance at 20 (April 7, 2014), available at http://www.financialstabilityboard.org/wp-
content/uploads/r_140423ae.pdf




by a systemic shock. As a result, pension fundieua stress or default scenario, however
unlikely such a scenario may be, are less liketp hecome under-capitalized and thus unable to
meet counterparty obligations; and ii) to exert des&rd pressure on asset prices through the
“market channel” described in the Consultative Doent by making a rapid and sizable exit
from markets during turbulent times.

Notably, the Consultative Document’s definition af‘collective investment vehicle”
contemplates open- or closed-end schemes thatreffeemable participation units to investors,
which as just explained, is not the nature of pendiinds:* The Coalition agrees with prior
comments that the Consultative Document’s own de&fim establishing the scope of the
investment fund sector eligible for G-SIFI desigmatnhecessarily forecloses pension funds from
being considered under the proposed NBNI methodesdy

B. Pension Funds Are Not Highly Leveraged

Much of the methodologies’ focus for investmentdsifis on the level of leverage used to
transact, which includes the extent to which a fusds derivative¥ The calculations for both
the materiality threshold as well as the intercatedness and complexity factors take into
account various measures of leverage. It bearhasmging that by law, pension funds cannot be
highly leveraged investment vehicles due to lavssrieting their borrowings! Additionally,
pension funds use derivatives almost exclusivelyhedging currency and interest rate risks
associated with the funds’ fixed-income investmeassopposed to gaining speculative exposure
to price movements in various asset classes. rAsudt, a natural curb exists on the overall size
of a pension fund’s derivatives portfolio such ttreg ratio of gross notional exposure to net asset
value for a pension fund should be, on averagegetdhan for other funds when assessing the
“interconnectedness” factor in the Consultative @raent’s methodologie®s. Thus, the global
impact of a pension fund default or stress scenarimitigated by the absence of leverage
transmitting a pension fund’s financial stress tbeo trading counterparties and sources of
financing through the “counterparty channel” ddsedi in the Consultative Document.

C. Whether or Not Captured by Asset Managers, Pensh Funds Should Not Be
Designated as NBNI G-SIFlIs

Whether or not pension funds are captured by asaatgers, a pension fund itself still
poses little (if any) systemic risk for the samas@ns explained in the foregoing sections. The
act of managing pension assets does not exacespstiemic risk, particularly when existing
legal constructs require pension assets to rengparate and impose stringent fiduciary and

14 See Consultative Document at 31.

15 Seesupranote 13.

16 See Consultative Document at 32.

17" See Exhibits A, B, and C.

18 See Consultative Document at 40.



other requirements on pension plan managers. dhdeanaged pension accounts, such as the
separately managed accounts noted in the Consel@bcument, are governed by investment
guidelines that prevent external managers fromemginting a strategy or taking any course of
action that runs counter to the pension plan’s guag documents and applicable prudential law
governing such plans. If a pension plan is, f& teasons stated herein, not to be deemed in
scope of NBNI G-SIFI methodologies, it follows thaich pension plan’s board, pension plan
sponsor and in-house asset manager should alsbend¢emed to be within scope, solely as a
result of managing or overseeing such pension aésets. The Coalition considers it important
that pension plan boards and pension plan spongmsnanage the assets of their plans in-house
(either directly or through an affiliate) shouldtnme considered asset managers subject to the
proposed methodologies. In addition, where in-Roosnagers employ external managers,
various double-counting issues could arise. Inaase, there will be monitoring and compliance
costs, ultimately borne by plans or their plansnspos, if NBNI G-SIFI methodologies are
applied.

V. Conclusion

For the reasons above, it makes sense to exempiopefunds from the NBNI G-SIFI
methodologies by recognizing that pension fundsu@ heavily regulated, minimally (if at all)
leveraged, prudently managed entities; (ii) do pose systemic risk; and (iii) are among the
safest counterparty in the global financial system.

On behalf of its membership, the Coalition thanke =SB and IOSCO for this
opportunity to comment on the Consultative Docuneam hopes that the comments provided
herein will further illustrate the many reasons wignsion funds should be excluded from the
NBNI G-SIFI methodologies. If it would benefit tl&B and I0OSCO’s understanding, Coalition
members would be happy to meet in person to fudismuss the Coalition’s views.

American Benefits Council

The Committee on Investment of Employee Benefitefss
The ERISA Industry Committee

European Association of Paritarian Institutions

National Coordinating Committee for MultiemploydaRs
Pensions Europe

Pension Investment Association of Canada



EXHIBIT A
U.S. Plans

Below is a summary of some of the key reasons te@ulated ERISA plans present virtually no
counterparty risk.

ERISA plans are required to be prudently diverdifien entering into swaps for
plans, ERISA requires that plan fiduciaries acieloin the interest of the plan’s
participants and beneficiaries and with the cakél, prudence, and diligence that a
prudent person familiar with such matters would iise

“Investment managers” for ERISA plans are requited be regulated entities
(registered investment advisers, banks, or ins@ranmpanies) that are (1) subject to
the highest standard of care under U.S. law, @pldi for significant financial
penalties for failure to comply with relevant preigins of ERISA, and (3) liable in
many instances for the acts of other fiduciaffes.

ERISA plan assets are required to be held in farstuture payment, subject to the
oversight of a trustee which is typically a U.Sgulated bank or, in the case of a
multiemployer plan, an independent trust jointlynaged and subject to specified
fiduciary rules*

Because of the regulatory structure that appliesERISA plans, ERISA plans
typically have minimal (if any) leverage.

ERISA plans are subject to stringent funding regments pursuant to the Pension
Protection Act of 2006.

ERISA plans are financially transparent; they tgfiic have third-party custodians
report their net asset value to dealers on a mptitdsis and are required by law to
report their holdings annually to the Department.atior?*

ERISA plans are not operating entities subjectusiress-line risks and competitive
challenges.

There is no provision under any law for ERISA plaosfile for bankruptcy or
reorganization to avoid their financial obligatiotas counterparties. Even the filing
of bankruptcy by an ERISA plan sponsor or the iontdry termination of the plan

19
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22

ERISA section 404(a)(1)(B).

ERISA sections 3(38) (investment manager requerds), 404(a) (fiduciary standards), 405 (co-fidugi
liability), 409 (fiduciary liability), 502 (ERISA eforcement).

ERISA section 403(a).

See Form 5500.



does not relieve a plan of its financial obligaido counterparties since the plan is
transferred to the Pension Benefit Guaranty Cotmora

* ERISA plans are typically (and correctly) not texhtthe same as unregulated
investment entities in CFTC regulations. For exanfule 4.5 excludes certain
ERISA plans from the definition of a “commodity gb@nd operators of most
ERISA plans from the definition of “commaodity pamperator.” The CFTC has relied
on ERISA’s “pervasive” regulation of plans and plduciaries as a reason it does
not need to regulate these pldhsSimilarly, pension trusts are exempt from
registration as “investment companies” with the SEC

* Based on a survey of over a dozen major dealemnbyCoalition member, ERISA
plans have in all cases met their financial swapgations to dealers despite the
bankruptcy of Fortune 500 plan sponsors, the markaeth of 2008, and every other
significant financial event since the adoption &18A in 1974.

See Commodity Pool Operators; Exclusion for Certaim@tvise Regulated Persons From the Definition ef th
Term “Commodity Pool Operator,” Final Rules, 50 FBgg. 15868, 15869 and 15873 (1985); 58 Fed. Reg.
6371, 6373 (1993).

Section 3(c)(11) of the Investment Company Act@0 (“Investment Company Act”).



EXHIBIT B
Canadian Plans

Below is a summary of some of the key reasons Gangans present virtually no counterparty
risk. Note that Canadian pension funds may be atgdlby provincial or federal laws and
regulations so certain of the factors below mayapgqtly to all Canadian pension plans.

Pension plans are subject to a prudent portfoliestment standard. For example, the
administrators of pension plans subject to the lafsOntario are required to
"exercise the care, diligence and skill in the adstration and investment of the
pension fund that a person of ordinary prudenceldvexercise in dealing with the
property of another persoft'In doing so, the administrator must use all retéva
knowledge and skill that it possesses, or ouglgassess, in the administration and
investment of the pension fufd.

Pension plans are subject to investment restristiconcentration limits and other
restrictions mandated by law.

Pension plans must establish and file with the gmmte regulators a detailed
statement of investment policies and proceduresidmg with respect to the use of
derivatives, options and futur€sSuch document outlines the plans expectations with
respect to diversification, asset mix, expectedrrst and other factors.

Administrators of pension funds are subject tacsprohibitions concerning conflicts
of interest. Similar prohibitions are also imposad employees and agents of the
administrator®

Pension plans are generally prohibited from bomoyt

The assets of pension plans are held in trust dgngied trust companies or other
financial institutions and are separate from trsetssof their sponsors.

Funding shortfalls may be funded by the pensiom’pl@orporate or government
sponsor, by increasing contributions of pensiome&rby lowering benefit payments,
depending on the nature of the plan.

Pension plans must regularly file an actuarial aatn with the appropriate
regulators.

25
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E.g., Pension Benefits Act, RSO 1990, c P.8 ("PBA'J2€1).
E.g., PBA s 22(2).

Pension Benefits Standards Regulations, 1985/&089, s 7.1.
E.g., PBA ss22(4) and 22(8).

Income Tax Regulations, CRC c 945, s 8502(i).



* Pension plans are transparent to members and teguléProvincial legislation
requires that pension plans file a detailed anfinahcial statement accompanied by
an auditor's repoff.

» Pension plans are not operating entities subjebtitiness-line risks and competitive
challenges.

» The governance of Canadian pension plans is sutmestatutory requirements and
guided by best practices.

* There is no provision under any Canadian law ferspn plans to file for bankruptcy
or reorganization to avoid their financial obligats to counterparties or other
creditors. Additionally, the voluntary terminatiah a plan does not relieve the plan
of its financial obligations.

30 E.g., Pension Benefits Act, RRO 1990, Reg 909, s 7@dudition, an auditor's report is required for pems
plans with $3 million or more in assets.



EXHIBIT C
EU Plans

Below is a summary of some of the key reasons pargans established in a European Union
member state present virtually no counterparty. risk

European pension funds are users of long datecestteate and currency and inflation
swaps for purposes of limiting investment risk. ifHebilities (i.e., the pension cash
flows) are hedged against inflation and interet risks to offer protection ultimately for
their pension beneficiaries.

European pension funds are subject to regulatiah extensive regulatory oversight,
including the IORP Directive and the national Pension acts of their home ci@str
Article 18 of the IORP Directive imposes broad istveent regulations on pension plans
that are intended to assure the security and afolity of occupational pensions. These
regulations are designed to enable pension planse#t their obligations to beneficiaries
and creditors.

European pension funds are also subject to an @xgerset of rules regarding their
solvency and liability coverage ratio. The regulgtdramework ensures that pension
funds’ coverage ratios do not fall below certaimimum levels. European pension plans
are therefore conservatively managed and verytevedhy. European pension funds are
constrained by regulation to use swaps solely gkt management purposes. Article
18(d) of the European IORP Directive 3(2003/41/E€3fricts pension funds from using
OTC derivatives for any purpose other than to mandgks associated with their long-
term liabilities. Accordingly, pension funds do rspeculate with derivatives.

The policy of pension funds is usually determingcalboard of trustees, consisting of an
equal representation of employers and employeessidte funds are structured as
foundations or similar entities, with key charaiges being that these are not-for-profit
and independent entities, without shareholders. ddeory participation typically is an

inherent feature of many pension funds in EU coestfThis implies that an employer, or
a group of employers, has the requirement to af@ension scheme to its employees.
For employees, participation in such a pensionsehis compulsory. This compulsory
system for pension funds works on the basis ofdaaty and risk sharing among

participants. Any return on investment will be e tsole benefit of the future pensioners.

Due to the compulsory nature of pension funds imlmoation with their conservative

long-term investment strategy, the theoretical ala bankruptcy of a pension funds is
very remote. The pension fund can mitigate sudq fa&r instance, by (i) increasing the
premiums (ii) no indexation and/or (iii) decreaspayments to the pensioners.

3 Directive 2003/41/EC, Jun. 3, 2003, on the aiitisi and supervision of the institutions for ocdigeal
retirement provision, OoJL 235, 23/9/2003, available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:30t85:0010:0021:EN:PDF




* In addition, national rules and regulations wiltesf provide for an extensive set of rules
in relation to pension funds investments to avbat the coverage ratio of pension funds
will fall below certain minimum levels. Pension fisare stable long term investors with
a high degree of solidarity offering a low-pricemguct for the pensioners, which are:

highly creditworthy;
highly regulated;

low leveraged; and

very prudently managed.
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